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Major amendments to South African competition law in force  
 
 
 
On 12 July 2019 the vast majority of the provisions of the Competition Amendment Act, 2018 came into 
immediate effect.  The intention behind many of the changes to the law is to open up opportunities for 
historically disadvantaged South Africans to enter various sectors of the economy and compete on an equal 
footing.    
 
The changes increase the powers of the competition authorities and the Minister and also create a much 
tougher penalty regime.  
 
We have set out some of the key changes below.  Please get in touch with the Norton Rose Fulbright South 
Africa Competition team to ensure that your business practices remain compliant in light of the changed law.  
 
 

1 Staggered implementation  
 
Some of the most controversial changes to the law are not yet in force.  This includes the separate approval 
process for investment by foreign firms that may impact on national security, the new buyer power provisions 
designed to protect businesses selling to dominant purchasers and the changes to the price discrimination 
provisions intended to ameliorate disadvantages that small and medium firms may have in negotiating their 
supply terms. The Minister has indicated that it is intended that the latter two sections will be in force by 
November 2019.   Some other sections that require regulations also have not yet been enacted.  
 

2 Changes to penalties  
 
Most importantly, from a compliance perspective, from 12 July 2019 – all contraventions of the Competition 
Act (including anticompetitive agreements with suppliers, competitors or customers) will carry a penalty of up 
to 10% of annual South African turnover.  For repeat offenders this amount can go up to 25% of annual 
turnover.  Firms who knew or should reasonably have known that a firm under their control was engaging in 
prohibited conduct could also find their turnover included in penalty calculations or indeed being jointly and 
severally liable to pay a penalty.  

 

3 Market inquiries  
 
One of the key tools in the Commission’s increased armoury to address market concentration, structure and 
skewed patterns of ownership are the wholesale amendments to market inquiries. The Commission is now 
required to consider any adverse impact on competition (instead of a substantially limiting effect) and the 
impact of conduct or market structures on small and medium businesses, or firms controlled or owned by 
historically disadvantaged persons   These allow the Commission to consider a far broader set of issues and 
to issue binding recommendations to address issues which include recommended divestiture.   
 

 

4 Summary of major changes impacting your business 

4.1 Abuse of dominance  
 

 Excessive pricing – the definition of excessive pricing will be removed from the Competition Act 
and replaced with a list of factors to be taken into account when determining whether a price is 
excessive. Furthermore, the scope of the provision has been expanded to include an excessive price 
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which is to the “detriment of consumers or customers”. The burden will now be placed on the 
dominant firm to show that the price it charges is reasonable. 

 Exclusionary acts – a dominant firm is prohibited from engaging in any conduct which will  impedes 
or prevents a firm’s ability to participate which means the ability or opportunity to sustain themselves 
in the market.  

 Margin squeeze – dominant firms are explicitly prohibited from engaging in a margin squeeze which 
occurs when the margin between the price at which a vertically integrated firm, which is dominant in 
an input market, sells a downstream product, and the price at which it sells the key input to 
competitors, is too small to allow downstream competitors to participate effectively.  

4.2 Mergers 
  

 Increased disclosure of information required for addressing concentration of ownership and cross 
shareholding. 

 Public interest grounds expanded to include “increasing the spread of ownership by workers”. 

 Commission can amend merger conditions. 

 Commission and Minister can appeal mergers.  
  
  

4.3 Market Inquiries 
  

 Expanded from an inquiry into the general state of competition to an inquiry into levels of 
concentration, employment, transformation and structure of a market. 

 Competition Commission can issue binding findings. 

 Minister can require an inquiry to be conducted. 

 Limited to 18 months unless extended by the Minister. 

 Divestiture can be imposed as a remedy by the Commission subject to confirmation by the 
Competition Tribunal. 

 

4.4 Exemptions 
  

 Minister can publish regulations to exempt an agreement or practice or a category of agreements or 
practices 

 Additional grounds for an exemption from prohibited practices:   
o economic development or growth; or 
o transformation of a designated sector; or 
o competitiveness and efficiency gains that promote employment or industrial expansion. 

 

4.5 Administrative Penalties  

 All contraventions of the Competition Act will now carry a penalty for a first time 
contravention. 

 Controlling firms can be held jointly and severally liable for an administrative penalty.   This 
is designed to prevent the manipulation of corporate structures to avoid administrative 
penalties being realised.  

 The turnover of a controlling firm or firms can be included into the penalty calculation if that 
company knew or should reasonably have known about the conduct. 

 The maximum proposed penalty will be increased to the 25% of a firm’s annual turnover if 
the firm has previously contravened the Competition Act. 

4.6  Determining who is a small or medium business  

 The Minister has determined which businesses will qualify as small or medium businesses for the 
purposes of the new laws.  
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 These are determined per sector, such as manufacturing, construction, finance and business 
services, wholesale, retail and so on.   

 The threshold is determined with reference to the maximum annual turnover of the business and the 
number of employees it has.  

  

5 What should you be doing? 
  

5.1 Review your practices and compliance programmes 
 
You will have to check if your current practices align with the new laws.     Staff will also have to be trained 
on new requirements; and your compliance materials will need to be updated.  Get in touch for expert 
advice.  

5.2 Consider small and medium businesses 

Consider which of your customers or suppliers will be considered small or medium businesses or those 
owned or controlled by HDPs so that you may adjust practices where required  

  
Think about how you can do more to help small or medium businesses or firms owned or controlled by HDPs 
to participate effectively in markets.  Try wherever you can to give them an equal chance.  Don’t exclude 
anyone from tenders or supply on the basis of their size or ownership. 
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